
 

 

August 31, 2021 

Katherine Nordholm  

Fish Screens and Passage Coordinator   

Oregon Department of Fish & Wildlife    

4034 Fairview Industrial Dr. SE  

Salem, OR 97302  

 

Submitted via electronic mail to: katherine.e.nordholm@odfw.oregon.gov 

Dear Ms Nordholm: 

The Association of Oregon Counties (AOC) has continually been supportive of the passage of 

HB 2298, which promotes voluntary stream restoration efforts by private landowners in Eastern 

Oregon. The bill recognized the important distinction between the need for regulation of major 

waterway alterations and the growing need for regulatory relief in restoring eroded streams to 

healthy ecosystems.  Additionally, we continue to be supportive of the aim of the legislation to 

find a streamlined process that motivates private land restoration while also protecting fisheries.  

 

Although AOC did not participate in the rules advisory committee related to this important piece 

of legislation, we have monitored the process and would like to express our concerns that the 

draft rules add requirements that were not a part of the legislation and create a barrier to 

accessibility of the program by landowners. One of the key goals of the legislation was to make 

the program easy to comply with for applicants and reduce costs and regulatory barriers and the 

draft rules should reflect that intent. 

 

AOC encourages the Department of Fish and Wildlife to review the extensive comments 

provided by the advocates of the legislation, and review and revise the draft rules to reflect 

language and legislative intent of HB 2298, so that landowners may undertake this important 

restoration work throughout Eastern Oregon’s closed basins.   

 

Regards, 

 

Lauren Smith 

Legislative Affairs Manager, Natural Resources & Veterans 

Association of Oregon Counties 

lsmith@oregoncounties.org 

 

mailto:katherine.e.nordholm@odfw.oregon.gov
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August 31, 2021 

 

 

 

Katherine Nordholm 

Oregon Department of Fish and Wildlife 

4034 Fairview Industrial Drive 

Salem, OR 97302 

 

 Re: Draft Rules to Implement HB 2298 (Amended) 

 

Dear Ms. Nordholm: 

 

 In the above matter, please consider the following comments on behalf of WaterWatch of 

Oregon. 

 

WaterWatch 

 

WaterWatch is a non-profit river conservation organization founded in 1985. 

WaterWatch works to ensure that enough water is protected in Oregon’s rivers, lakes and 

streams to sustain fish, wildlife, recreation and other public uses. WaterWatch also works to 

protect and restore the free-flowing character of Oregon’s rivers and streams, including through 

prevention and removal of obstructions that impair passage for native migratory fish. 

 

Background on HB 2298 and WaterWatch’s Involvement 

 

 House Bill 2298 was the last in a series of proposals from Silvies Valley Ranch to exempt 

certain in-stream structures – variously called “artificial beaver dams,” “restoration check dams,” 

and now “restoration weirs” – from certain environmental laws. Silvies believes these structures 

can help restore “incised” streams (streams that erode into narrow channels disconnected from 

their floodplains) by recreating the hydrological effects of beaver dams that disappeared after 

beavers were largely eradicated through trapping and habitat destruction. (HB 2298, Section 2.)  

 

WaterWatch has been significantly involved in responding to the various proposals from 

Silvies since the time a bill was first introduced in 2015 (HB 3217). WaterWatch opposed HB 

3217 (2015) and the initial version of a similar bill in 2019 (HB 3132) because those bills would 

have allowed unacceptable impacts to fish, water quality and water management. (See Testimony 

https://olis.oregonlegislature.gov/liz/2015R1/Committees/SENR/2015-05-18-15-00/HB3217/Details
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of WaterWatch to Senate Environment and Natural Resources (2015).) WaterWatch also was a 

member of a Department of State Lands rules advisory committee that met in 2016 and 2017 to 

develop statewide rules for streamlined permitting of what the draft rules called “restoration 

check dams” (as seen at Silvies Valley Ranch) and “beaver dam analogues” (the more organic 

post-and-weave approach).1 

 

WaterWatch’s involvement in this issue has been driven primarily by concerns about the 

impact of the various structures on fish passage, water quality and stream flows. After working 

to prevent passage of prior versions of the bill, WaterWatch negotiated with sponsors and 

promoters and was able to have its most significant concerns addressed. WaterWatch appreciates 

the efforts of the sponsors and promoters to work with us in that regard. For example, HB 2298, 

unlike earlier versions of the same legislative concept, requires full compliance with fish passage 

laws wherever native migratory fish are present, does not allow the structures to “store or 

appropriate” water, and gives the state authority to require modifications to structures found to 

be injuring existing water rights or causing significant detrimental impacts to fish. Thus, 

WaterWatch took a neutral position on HB 2298.2 

 

Specific Comments on Draft Rules (Amended) 

 

 In general, the draft rules as amended do a fair job of implementing HB 2298. We 

appreciate changes made to the first draft that address many of our earlier comments. We also 

have additional suggestions for improvement. More specifically: 

 

1. We appreciate that the revised draft rules incorporate several suggestions, primarily for 

clarification, from our public comments submitted July 26, 2021 (as notes on a PDF 

version of the first draft of the rules). 

 

* * * * * 

  

 
1 The rules were on the verge of being adopted until the Coastal Caucus of the Oregon 

Legislature sent DSL a letter opposing the rules because of feared impacts in coastal areas. Our 

understanding is that the caucus was responding primarily to opposition from the Oregon Farm 

Bureau and Oregon Water Resources Congress. 

 
2 We recognize that, as a negotiated compromise, HB 2298 also has some tradeoffs from our 

perspective and that of other environmental advocates. For example, the bill exempts the 

structures from fish passage laws where native migratory fish are not currently present (subject 

to certain requirements if fish return) and allows in-channel structures made from rocks and dirt 

instead of just the more generally accepted structures made from organic materials (wooden 

posts with willow weaves, etc.). 

https://olis.oregonlegislature.gov/liz/2015R1/Committees/SENR/2015-05-18-15-00/HB3217/Details
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2. The definition of “native migratory fish” – as set forth in ORS 509.580 and Department 

rules – should be fully set forth either in these rules or the rules of which they are a part. 

Many people hear the term and believe it means only anadromous fish. Thus, to help 

ensure fish passage where native migratory fish (correctly defined) are present, it should 

be made clear to program participants that the term includes fish migrating within a 

stream as well as fish going to the ocean and back.3 

 

3. We appreciate and support the addition to the draft rules of provisions to allow for third-

party monitoring of restoration weirs, which is consistent with HB 2298. HB 2298 was 

sold as a “pilot program” to prove the beneficial effects of the Silvies model of “artificial 

beaver dam”/“restoration weir.” Hence the 10-year timeframe. It would be unfortunate to 

get to the end of the 10-year period and have no real data or information on the impacts 

of weirs approved under the bill – including impacts on channel incision, riparian areas, 

fish populations, stream flows and water quality. However, HB 2298 only expressly 

requires project owners to conduct “photo monitoring” (if required by the Department), 

which is unlikely to provide enough information for any reliable conclusions about the 

overall environmental impacts. The only concession in the bill for better data and 

information is to require project owners to allow third-party monitoring of the projects 

(subject to several qualifications). A third party with adequate technical expertise may 

take enough interest in the projects to gather data and information necessary for a more 

scientific evaluation. The Department’s most recent draft rules would at least leave open 

the door to that possibility. 

 

4. The rules should require owners of restoration weirs to refrain from killing beavers 

within a certain area of the weirs unless the owners can demonstrate the beavers are 

causing significant property damage that cannot reasonably be mitigated with non-lethal 

measures. HB 2298 was also sold in part as a way to make up for “the near eradication of 

the once prevalent beaver populations” and the positive environmental effects of their 

dams. (HB 2298, Section 2.) As such, it would be incongruous to authorize 

“environmental restoration weirs” in areas where landowners are simultaneously killing 

real beavers, which could probably better create the desired beneficial effects with fewer 

risks of negative side effects (at least to fish, stream flows and water quality). While HB 

2298 does not expressly restrict the killing of beavers, it expressly directs the Department 

to adopt rules to implement the policy choices reflected in the legislation. Given the focus 

of the legislative findings on real beavers and their beneficial effects, a rule restricting the 

killing of real beavers, at least where restoration weirs are authorized, is not too big of a 

stretch. 

 
3 We recognize that participants are likely to be working with ODFW to determine fish passage 

requirements. Still, it is possible to imagine circumstances in which a project is at least proposed 

(and maybe even approved) based on a misunderstanding of the term “native migratory fish.”  



 

4 

 

 

Thank you for considering these additional comments. 

 

     Sincerely, 

 

     Brian Posewitz 

 

     Brian Posewitz 

     Staff Attorney 



HB 2298 Proposed Rules for August Public Comment Period 

Blue text is drafted language, black text is from HB 2298 (strike through text is text that is in the bill, but 
not proposed in the rules), green text indicates notes that are not in the rules. Orange text denotes 
language that has changes since the July 27th Rules Advisory Committee Meeting.  

Note: Will need to change the text in 635-412-0005 (1) to “For the purposes of OAR 635-412-0010 
through 635-412-0045 the following definitions shall apply.” This ensures that the definitions in ODFW’s 
current rules also apply to this section.  

635-412-0045  
Voluntary Environmental Restoration Weirs 
Policy statement for rules. Habitat improvement and stream restoration  
(1) For the purpose of OAR  635-412-0045 the following definitions shall apply. 

(a) “Ancient floodplain” means channel adjacent areas and surfaces constructed by 
fluvial processes that functioned as floodplains or areas for overbank deposition prior to 
channel incision. 
(b) “Environmental restoration weir” means one or more structures that are constructed: 

(A) For the purpose of delaying or slowing, but not preventing, streamflow to promote 
restoration of stream and habitat conditions; 
(B) Such that the structures do not store or appropriate water in a manner that would 
require a permit from the Water Resources Department; 
(C) To be no larger than necessary to cause overbank flooding onto the lands 
constituting the ancient floodplain during ordinary periods of high streamflow; and 
(D) From wood, earth, dirt, rock or other natural materials,  
(E) Treated wood, metal, concrete, gabions or other engineered structures are 
prohibited.  

(c) “Healthy native migratory fish population” means a population of native migratory 
fish that, as determined by the State Department of Fish and Wildlife: 

(A) Demonstrates appropriate life stages throughout the year; and 
(B) Reproduces at sufficient levels to be a self-sustaining population into the foreseeable 
future. 

(d) “Incised or eroded stream” means a stream that has been scoured by erosion to the 
extent that the channel bed elevation has lowered relative to its ancient floodplain and the 
stream has lost connectivity with the ancient floodplain, as characterized by: 

(A) The loss of natural wetland, riparian or meadow conditions in the adjacent surfaces; 
(B) The absence of overbank flooding or deposition during ordinary periods of high 
streamflow; 
(C) The loss of diversity of fish or other species; or 
(D) The presence of invasive dry land species that have encroached from adjacent 
uplands, including but not limited to sagebrush, bunch grass, juniper and pine. 

(e) “Native migratory fish” has the meaning given that term in ORS 509.580. 
(e) “Qualifying stream” means an incised or eroded stream, a designated reach of an 
incised or eroded stream or a designated set of adjacent reaches of an incised or eroded 
stream that, prior to commencement of a project authorized pursuant to subsection (2) of this 
section: 

bbangs
Sticky Note
I feel there needs to be an explanation on the differences (construction and ecological function) between Environmental Restoration Weir, an Artificial Beaver Dam, and a Beaver Dam Analogue (BDA)

bbangs
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BDAs share a lot of attributes and goals with these weirs. However, BDAs are meant to be porous, and constructed of natural materials that will likely break down in time.   Similar to a beaver dam, this will have a variety of impacts to the geomorphology of the stream (e.g., pushing a channel laterally, where it might activate otherwise hardened alluvial material).  While some BDA designs include rock, the material is generally of the same size as that of the surrounding substrate.  I fear that landowners are going to construct rock dams with material much more permanent and impervious to movement; this may increase groundwater and provide other environmental benefits, but hamper the ability of the stream to meander laterally. I suggest either putting some boundaries on the type and size of material used, or construct these with materials that will naturally degrade over time. 
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(A) Has an estimated median monthly natural streamflow of less than one cubic foot per 
second during at least two months of the year; 
(B) Has not had a healthy native migratory fish population for at least three years prior 
to the time of authorization; and 
(C) Is incised or eroded to the extent that the channel bed elevation has lowered by two 
feet or more relative to the elevation of the ancient floodplain. 

(f) “Reach” means a section of a stream that is similar in flow topography and habitat 
characteristics and is between 50 and 500 feet in length. 
(g) “Summit of the Cascade Mountains” has the meaning given that term in ORS 321.805. means 
a line beginning at the intersection of the northern boundary of the State of Oregon and the 
western boundary of Wasco County, thence southerly along the western boundaries of the 
counties of Wasco, Jefferson, Deschutes and Klamath to the southern boundary of the State of 
Oregon. 

(2) The Department may only authorize the project involves construction of environmental restoration 
weirs if 

(a) The project is on one or more qualifying streams located in any closed basin:  
(A) From which water does not flow to the Pacific Ocean; and  
(B) That is located east of the summit of the Cascade Mountains;  

(b) Construction of the environmental restoration weirs will be completed no later than July 1, 
2031. 
(c) Construction of the environmental restoration weir has not begun prior to the date of the 
approval from the Department.  
(d) The project complies with local floodplain regulations if the project is located within an area 
subject to floodplain management.  
(e) The project does not pose a risk is unlikely to adversely impact to transportation 
infrastructure as determined by the Oregon Department of Transportation.  
(f) The owner or operator of the environmental restoration weir submits an application 
documenting that the project meets the eligibility criteria and will facilitate stream restoration 
and habitat improvement. Application materials shall include: 

(i) A description of the current habitat conditions, rational for the project, and intended 
impacts of environmental restoration weir, 
(ii) Information on the planned construction timing, location, and numbers of 
environmental restoration weirs in the reach, 
(iii) Riparian management and land use plan,  
(iv) Plans showing bank elevations, and the size, elevation, and composition of the 
environmental restoration weirs,  

(3) If the Department determines, or the owner or operator assumes, that native migratory fish are 
present in a qualifying stream, prior to construction, or abandonment of the artificial obstruction 
environmental restoration weir the person owning or operating the environmental restoration weir 
shall: 
 (a) Obtain from the Department an approval determination of a fish passage plan that meets the 
requirements of ORS 509.585 and OAR 635-412 for the specific environmental restoration weir; or 

(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 



(4) If the Department determines that native migratory fish are not present in a qualifying stream prior 
to the date of construction of environmental restoration weirs, the person owning or operating the 
environmental restoration shall:  
 (a) Obtain from the Department an approval determining that the environmental restoration 
weir meets the requirements of OAR 635-412-0045 and ORS X.X; or 

(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 

(5) A person owning or operating an environmental restoration weir is responsible for maintaining, 
monitoring, evaluating the effectiveness of, and reporting on, the habitat improvement. 

(6) Monitoring shall consist of fixed photo-point monitoring of the environmental restoration weir. 
Photo monitoring shall: 

(a) Be taken from established and consistent sites before construction and annually after 
installation during high and low water periods during high and low water periods each year 
for at least 10 years 

(b) Show the environmental restoration weir from both sides of the stream  
(c) Show upstream and downstream habitat conditions  
(d) Be submitted for 10 years post construction on years 1,3,5, 7 and 10. 

(7) The Department may require third-party monitoring of environmental restoration weirs approved 
under 635-412-0045 (4)(a).  

(a) The third party must be chosen through mutual agreement between the person engaging in 
the voluntary restoration project and the Department;  
(b) The person engaging in the voluntary restoration project may not unreasonably withhold 
consent for the third party to engage in monitoring;  
(c) The third-party monitoring may not result in a financial cost to the person engaging in the 
voluntary restoration project; and  
(d) The third party engaging in the monitoring must be covered by sufficient liability and 
casualty insurance. 
(d) Monitoring may include information on applicable habitat and stream metrics including 
temperature data, stream discharge measurements, habitat survey data, invertebrate sampling, 
riparian vegetation surveys, pool area measurements, floodplain area engagement, fish 
sampling, dissolved oxygen, wildlife responses, or other land responses associated with the 
restoration weirs.  

(8)  If, after construction of environmental restoration weirs, the Department determines 
that native migratory fish have returned to the qualifying stream, the Department may require the 
person engaging in the authorized voluntary restoration project to: 

(a) Provide fish passage that meets the requirements of OAR 635-412-0035: 
(A) Is economically practicable to the person engaging in the voluntary restoration 
project; and 
(B) Can be constructed from locally available natural materials 

(b) Provide mitigation that, as determined by the department, provides a net benefit to 
native migratory fish. Obtain from the Department a fish passage waiver that meets the 
requirements of OAR 635-412-0025 and 635-412-0040; or 
(c) Remove the environmental restoration weir to allow upstream fish movement. 

(9) The Department shall, in coordination with the Water Resources Department, require 

bbangs
Sticky Note
I would be interested in this including the broad term "water quality." I might be a pessimist, but I picture a lot of cattle use in and around these weirs, and monitoring that allows for testing nitrates, pH, or other metrics of water quality might be informative on the overall effect of these weirs.



the person to modify the environmental restoration weirs if the environmental restoration 
weirs are found: 

(a) By the Water Resources Department to result in injury to an existing water right; or 
(b) By the State Department of Fish and Wildlife to be having a significant detrimental 
impact on native migratory fish. 

(10) The State Department of Fish and Wildlife, in coordination with the Department of 
Transportation, may at any time require the person engaging in the authorized voluntary 
restoration project to modify environmental restoration weirs if the environmental restoration weirs are 
found to adversely impact transportation infrastructure or planned transportation infrastructure. 
(11) Planting or removal of brush and trees from stream banks and riparian areas as part of an 
authorized voluntary project are not subject to riparian management requirements established under 
the Oregon Forest Practices Act.  

(a) Brush and trees removed in association with construction must be replanted with native 
vegetation 

(b) Removal of native vegetation shall not be more than required to access the project site  
(c) Removal of brush or trees or vegetation in association with the project cannot be sold for 

economic gain.  
The ODF workload around fires has delayed coordinating prior to drafting these rules. We welcome 
thoughts on the current language, however, also anticipate this section changing after receiving input 
from ODF.   
 
Most of the of BMPs outlined below (#12-17) are derived from language issued with DSL permits.  
(12) Construction of environmental restoration weirs must be done when the stream is dry, during the 
appropriate ODFW in-water work window, or by arrangement with ODFW.  
(13) For streams with flowing water at the time of construction. The following erosion and sediment 
prevention control methods must be used to minimize soil movement and turbidity.  

(a) All exposed soils must be stabilized during and after construction to prevent erosion and 
turbidity.  

(b) To prevent erosion, use of compost berms, impervious materials, or other equally effective 
methods, must be used to protect soil stockpiled during rain events or when the stockpile 
site is not moved or reshaped for more than 48 hours.  

(c) Unless areas are frozen solid or under dry summer conditions, all construction access points 
through, and staging areas in, riparian and wetland areas must use removable pads or mats 
to prevent soil compaction. 

(d) At project completion, disturbed areas with soil exposed by construction activities must be 
stabilized by mulching and native vegetative plantings/seeding. Sterile grass may be used 
instead of native vegetation for temporary sediment control. If soils are to remain exposed 
more than seven days after completion of the work, they must be covered with erosion 
control pads, mats or similar erosion control devices until vegetative stabilization is 
installed. 

(e) Unless incorporated in the environmental restoration weir, dredged or other excavated 
material must be placed on upland areas having stable slopes and must be prevented from 
eroding back into waterways and wetlands.  



(f) Erosion control measures must be inspected and maintained as necessary to ensure their 
continued effectiveness until soils become stabilized.  

(g) All erosion control structures must be removed when the project is complete, and soils are 
stabilized and vegetated. 

(14) Unless otherwise approved based on site specific conditions, the work area must be isolated from 
flowing water during construction by using a coffer dam or similar temporary water management or 
work area isolation structures in accordance with the work area isolation plan in the application. All 
structures and materials used to isolate the work area must be removed immediately following 
construction and water flow returned to pre-construction conditions.  
(15) Petroleum products, chemicals, wood treated with leachable preservatives or other deleterious 
waste materials must not enter the stream. Machinery and equipment staging, cleaning, maintenance, 
refueling, and fuel storage must be at least 150 feet from the channel to prevent contaminates from 
entering waters of the state. Refueling is to be confined to a designated area to prevent spillage into 
waters of this state.  
(16) All machinery operated within the stream channel must use vegetable-based hydraulic fluids, be 
steam cleaned and inspected for leaks prior to each use, and be diapered to prevent leakage of fuels, 
oils, or other fluids within the stream channel. Any equipment found to be leaking fluids must be 
immediately removed from and kept out of the channel until repaired. 
(17) The project must not redirect the channel or cause damage to property or structures on the project 
site as well as adjacent, nearby, upstream, or downstream of the project site.  
(18) Environmental restoration weirs approved under OAR 635-412-0045 as required by ORS X.X, only 
provides approval under the authority administered by ODFW. It is the responsibility of the owner or 
operator to comply with all necessary and required local, county, state, and federal approvals and 
permits. This approval in no way authorizes take of any federally or state listed species. 
(19) The Department shall maintain a database of projects that apply for implementation under this 
program.  

(a) No later than December 31, 2027, the State Department of Fish and Wildlife shall submit a 
report, in the manner provided by ORS 192.245, to the interim committees of the Legislative 
Assembly related to environment and natural resources that provides information summarizing 
the extent to which voluntary projects have been commenced and completed under OAR 635-
412-0045.  

 (b) No later than September 15, 2032, the State Department of Fish and Wildlife shall 
submit a report, in the manner provided by ORS 192.245, to the interim committees of the 
Legislative Assembly related to environment and natural resources on voluntary projects 
authorized under OAR 635-412-0045 the program established by the department pursuant to 
section 3 of this 2021 Act. The report shall include: 

(A) Assessments of the conditions of qualifying streams affected by authorized voluntary 
projects, which assess stream conditions prior to construction of environmental 
restoration weirs as well as after construction of environmental restoration weirs; 
projects will be evaluated on factors including: 

(i) Number and location of environmental restoration weirs. 
(ii) Photo monitoring of habitat conditions before and after the construction of 
the environmental restoration weir. 



(iii) Professional opinion of change in habitat quality, water quantity/quality, fish 
distribution, health of NMF populations.  
(iv) Any habitat data voluntarily provided by landowner including temperature 
monitoring, stream characteristics, flow measurements, fish surveys, riparian 
vegetation, flood plain connectivity or other observations made in association 
with the construction of voluntary restoration weirs.  

(B) Recommendations, which may include recommendations for legislation, regarding 
potential amendment of section 3 (2) of this 2021 Act to allow the Department to 
authorize voluntary projects in which construction of environmental restoration weirs 
will commence on or after January 2, 2036. 

(c) The Department will provide the Fish Passage Task Force with draft reports for comment 
prior to reporting to the Commission and Legislature. 
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M E M O R A N D U M 
 

Date: August 30, 2021 
 
To: Oregon Department of Fish and Wildlife  
 
From: Bill Ryan, Deputy Director 

 
RE: Draft Rules for HB 2298 - Pilot project for voluntary stream 
restoration weirs in Oregon’s closed basins 
 
The Department of State Lands (DSL) would like to thank the Oregon 
Department of Fish and Wildlife for their work on this issue and their commitment to 
supporting voluntary stream restoration efforts that will improve state wetlands and 
waterways. 
 
Oregon’s wetlands, streams and other waters provide important ecological and societal 
benefits. DSL works to uphold the state’s goal of no net loss of wetlands and strives to 
protect and conserve the ecological functions and values of the waters of the state. DSL 
also manages the beds and banks of Oregon’s state-owned waterways to protect 
navigation, recreation, and commerce, as well as other public trust values.  
 
The Department has significant interest in waterway use issues and restoration 
activities that impact waters of the state. We are continually looking for ways to support 
voluntary restoration efforts and are encouraged by the opportunities provided within HB 
2298 (2021) to expand the knowledge of how Environmental Restoration Weirs (ERW) 
can be used to improve waterways and floodplains.   
 
For these reasons, the Department appreciates the opportunity to comment on the draft 
rules that will inform the rules advisory committee.  
 
ERWs can improve hydrology, water quality, and habitat conditions of waterways and 
wetlands. However, the use of ERWs may also cause adverse effects including 
increased water temperatures, disruption of downstream transportation of sediment and 
organic matter, decreased late summer or fall flows due to increased 
evapotranspiration, and disruption of fish passage. These adverse effects could 
diminish ecologic functions and values for the impacted stream. 
 
Successful restoration of ecologic functions and values as a result of using ERWs 
depends upon many variables, some of which have been outlined within the legislation. 
One best management practice DSL uses to promote improved functions and values at 
regulated sites is establishing an acceptable limit for activities that may occur, thereby 
minimizing impacts. This strategy could be integrated into the draft rule through the 



establishment of an allowable weir size, which minimalizes the size to only what is 
necessary to achieve restored connectivity.  
 
Additionally, the Department would like to underscore the importance of monitoring 
efforts to support project outcomes, identify modifications needed to better meet project 
goals, and to implement those modifications. The monitoring options prescribed in rule, 
including the use of a third-party to support monitoring efforts, will be essential in 
understanding the effectiveness of ERWs at improving stream and floodplain functions 
and values.  
 
We look forward to seeing how these new regulations will support and improve 
restoration outcomes within the closed basin and how the authorized projects conserve 
and protect the waters of the state.  
 
Thank you for your time and commitment to improved outcomes for fish and wildlife and 
the State of Oregon. 
 



 

 

 

August 31, 2021 

MEMORANDUM 
  

TO:   Katherine Nordholm 

Oregon Department of Fish and Wildlife 

C:   Racquel Rancier, Policy Manager, OWRD 

FROM:  Bryn Hudson, Water Policy Analyst, OWRD 

  Jason Spriet, Region Manager, OWRD 

  Oregon Water Resources Department 

SUBJECT:  Oregon Water Resources Department Comments on House Bill 2298 Draft Rules 

The Oregon Department of Water Resources (OWRD) would like to submit public comment to 

the Department of Fish and Wildfire on the draft rules proposed for House Bill 2298. 

House Bill 2298 includes several references to water rights which makes it clear that  these 

structures shall not be approved if they require a storage permit from the Water Resources 

Department and that such structures must be modified if they are found to result in injury to an 

existing water right.  See sections 2(3) “...provided that the voluntary stream restoration actions 

do not have significant adverse consequences for the environment or existing water rights,” 

section 3(1)(b)(B) “Such that the structures do not store or appropriate water in a manner that 

would require a permit from the Water Resources Department,” and section 3(7)(a) “By the 

Water Resources Department to result in injury to an existing water right.”  

Given the potential impacts to streamflows, either during construction or after project 

completion, OWRD would like to suggest two revisions that will help prevent injury to 

downstream water rights. 

Under section (2)(f), we suggest that you require, as part of the application materials, 

documentation from OWRD assessing whether  injury to other water rights is likely and that the 

project does not require a permit from the Water Resources Department.  Suggested language 

can be found below: 

(2)(f)(v) Written documentation from the Oregon Water Resources Department stating: 
i. whether injury to other water rights is likely to occur if the application or proposal is 

implemented as described; and,  
ii. whether the project would require a permit from the Water Resources Department.  



We suggest that this information be used upfront as part of the project criteria to determine 

whether the project needs to be modified before investments are made so as to prevent injury, 

which would likely save both agencies and the project proponent time and resources.  In 

addition, identifying whether a project requires a right to store water upfront will prevent the 

construction of a project that then must be removed because it requires a water right. See 

suggested language below: 

(2)(g) the proposed project will not require a water right under ORS 537. 

Although less critical, under section (17), we would also propose that you add additional 

language clarifying that any manipulation of streamflow during construction should not injure 

surrounding water rights. Suggested language can be found below in italics: 

(17) The project must not redirect the channel or cause damage to property or structures 

on the project site as well as adjacent, nearby, upstream, or downstream of the project 

site. Additionally, any manipulation of water during any phase of construction must not 

cause injury to any existing water right. 

OWRD believes that the following revisions to the HB 2298 draft rules will help protect 

streamline the process for applicants and protect their investments, while also reducing the 

potential impacts on existing water users. 

 



 
 
August 31, 2021 
 
Katherine Nordholm 
4034 Fairview Industrial Dr. SE 
Salem, OR 97302 
Katherine.e.nordholm@odfw.oregon.gov  
 
Re: Comments on Draft Rules for House Bill 2298: Pilot Project for Voluntary Steam 
Restoration Weirs in Oregon’s Closed Basins  
 
Dear Rules Advisory Committee: 
 
Thank you for the opportunity to provide these written comments on the draft rules for 
administering a program for the authorization of voluntary environmental restoration weirs in 
Eastern Oregon’s closed basins. Oregon Natural Desert Association (“ONDA”) is a not-for-profit 
conservation organization based in Bend that exists to protect, defend and restore Oregon’s high 
desert on behalf of our more than 10,000 members and supporters from across Oregon and 
beyond.  
 
Enclosed is a redline version of the draft rules with suggested changes, clarifications, and 
additions, as well as explanatory notes that provide supporting justifications for substantive 
comments. While we support all of the edits proposed in the attached version of the draft rules, 
below we highlight ONDA’s priority recommendations that we believe are critically important 
for the Committee to consider in drafting rules for House Bill 2298. 
 

I. Definitions 
 

To provide consistency and transparency as to what species qualify as “native migratory fish” we 
recommend adding the line defining “native migratory fish” – currently proposed for removal – 
back into the draft rules and citing OAR 635-412-0005 (32), providing both a definition of native 
migratory fish and a list of species.  
 
Second, to provide additional clarity on what materials can be used in weir construction, we 
recommend adding language to define materials as native to the floodplain, meaning materials 
that would be expected to naturally occur in the habitat types immediately surrounding the 
restoration weir project site. 
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II. Qualifying Streams 
 

To provide additional clarity as to which streams qualify, under the “Qualifying Streams” 
section, we recommend explicitly stating that there must be a documented absence of all healthy 
native migratory fish populations for at least three years prior to project implementation. Related, 
we recommend including language that specifies that a determination of absence is to be made 
by the Oregon Department of Fish and Wildlife, consistent with OAR 635-412-0020(2), and as 
describe during ODFW’s presentation at the July 27, 2021 Rules Advisory Committee meeting 
(PowerPoint presentation at slide 8).  
 
Second, given that historic presence of native migratory fish is not a factor in determining stream 
eligibility, it is important to clearly define the scope of the assessment area used to determine 
fish absence. Under the “Qualifying Streams” section, we recommend the definitions specify that 
the assessment area include native migratory fish populations in-proximity to the proposed 
project, as defined under rule OAR 635-412-0005(29).  
 

III. Pilot Project Monitoring and Reporting  
 
To ensure the pilot project’s assessment, evaluation and decision-making process is transparent, 
and outcomes inform a broader community of practitioners, we recommend including additional 
monitoring and reporting requirements – as outlined in the attached redline version of the draft 
rules – as well as publicly posting project information on ODFW’s website.  
 
 
Thank you for considering these comments and please do not hesitate to reach out with any 
questions.  
 
 
Sincerely, 
 
s/ Ryan Houston 
 
Ryan Houston, Executive Director 
Oregon Natural Desert Association  
50 SE Bond Street, Suite 4 
Bend, Oregon 97702 
rhouston@onda.org  

https://www.dfw.state.or.us/fish/passage/docs/ARRI/HB2298_PowerPoint.pdf
mailto:rhouston@onda.org


HB 2298 Proposed Rules for August Public Comment Period 

Black text is from HB 2298 (strike through text is text included in the legislation, but not proposed for 
the rule). Blue text is proposed regulatory text added to the legislated text of the rule. Green text is 
notes that are not in the rules. Orange text denotes language that has changed since the Rules Advisory 
Committee met on July 27, 2021. 

Note: Will need to change the text in 635-412-0005 (1) to “For the purposes of OAR 635-412-0010 
through 635-412-0045 the following definitions shall apply.” This ensures that the definitions in ODFW’s 
current rules also apply to this section. 

Red Text: ONDA’s recommended changes to the proposed rule, with explanatory notes offered for each 
recommended change or insertion.   

635-412-0045 
Voluntary Environmental Restoration Weirs 
Policy statement for rules. Habitat improvement and stream restoration 
(1) For the purpose of OAR 635-412-0045 the following definitions shall apply. 

(a) “Ancient floodplain” means channel adjacent areas and surfaces constructed by 
fluvial processes that functioned as floodplains or areas for overbank deposition prior to 
channel incision. 
(b) “Environmental restoration weir” means one or more structures that are constructed: 

(A) For the purpose ofSuch that they only delaying or slowing, but do not 
preventing, streamflow throughout the year, in order to promote restoration of 
stream and habitat conditions; 
(B) Such that the structures do not store or appropriate water in a manner that 
would require a permit from the Water Resources Department; 
(C) To be no larger than the minimum necessary to cause overbank flooding 
onto the lands constituting the ancient floodplain during ordinary periods of high 
streamflow; and 

(D) From wood, earth, dirt, rock or other natural materials native to the floodplain in 
which the project is located, 

(E) Treated wood, metal, concrete, rip-rap, gabions or other engineered 
structures are prohibited. 

(c) “Healthy native migratory fish population” means a population of native migratory 
fish that, as determined by the State Department of Fish and Wildlife: 

(A) Demonstrates appropriate life stages throughout the year; and 
(B) Reproduces at sufficient levels to be a self-sustaining population into the foreseeable 
future. 

(d) “Incised or eroded stream” means a stream that has been scoured by erosion to the 
extent that the channel bed elevation has lowered relative to its ancient floodplain and the 
stream has lost connectivity with the ancient floodplain, as characterized by: 

(A) The loss of natural wetland, riparian or meadow conditions in the adjacent surfaces; 
(B) The absence of overbank flooding or deposition during ordinary periods of high 
streamflow; 
(C) The loss of diversity of fish or other species; or 
(D) The presence of invasive dry land species that have encroached from adjacent 
uplands, including but not limited to sagebrush, bunch grass, juniper and pine. 

(e)  “Native migratory fish” has the meaning given that term in ORS 635-412-0005 (32)ORS 
509.580. 
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(f) “In-proximity” has the meaning given that term in ORS 635-412-0005 (29) 
(f)  
(g) “Qualifying stream” means an incised or eroded stream, a designated reach of an incised or 

eroded stream or a designated set of adjacent reaches of an incised or eroded 
stream that, prior to commencement of a project authorized pursuant to subsection (2) of this 
section: 
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(A) Has an estimated median monthly natural streamflow of less than one cubic foot per 
second during at least two months of the year; 
(B) Has not had a documented absence of all healthy native migratory fish populations 
in-proximity to the proposed project,  as determined by the Oregon Department of 
Fish and Wildlife for at least three years prior to the time of authorization; and 
(C) Is incised or eroded to the extent that the channel bed elevation has lowered by two 
feet or more relative to the elevation of the ancient floodplain. 

(h) “Reach” means a section of a stream that is similar in flow topography and habitat 
characteristics and is between 50 and 500 feet in length. 

(h)  
(i) “Summit of the Cascade Mountains” has the meaning given that term in ORS 321.805. means a 

line beginning at the intersection of the northern boundary of the State of Oregon and the 
western boundary of Wasco County, thence southerly along the western boundaries of the 
counties of Wasco, Jefferson, Deschutes and Klamath to the southern boundary of the State of 
Oregon. 

(2) The Department may only authorize the project involves construction of environmental restoration 
weirs if 

(a) The project is on one or more qualifying streams located in any closed basin: 
(A) From which water does not flow to the Pacific Ocean; and 
(B) That is located east of the summit of the Cascade Mountains; 

(b) Construction of the environmental restoration weirs will be completed no later than July 1, 
2031. 
(c) Construction of the environmental restoration weir has not begun prior to the date of the 
approval from the Department. 
(d) The project complies with local floodplain regulations if the project is located within an area 
subject to floodplain management. 
(e) The project does not pose a risk is unlikely to adversely impact to transportation 
infrastructure as determined by the Oregon Department of Transportation. 
(f) The owner or operator of the environmental restoration weir submits an application 
documenting that the project meets all of the eligibility criteria and will facilitate stream 
restoration and habitat improvement. Application materials shall also include: 

(i) A description of the current habitat conditions, rational for the project, and intended 
impacts of environmental restoration weir, 
(ii) A description of the historic conditions in the project area including information 
about what factors have contributed to the current habitat conditions, 
(i)(iii) Photographs of all of the proposed environmental restoration weir construction 
sites, 
(ii)(iv) Information on the planned construction timing, location, and 
numbers of environmental restoration weirs in the reach, 
(iii)(v) Riparian management and land use plan, including efforts undertaken to address 

factors which contributed to current state of degradation. 
(vi) Plans showing including scale drawings of bank elevations, and the size, 
elevation, and specific materials and material sources to be used in the 
construction of composition of the environmental restoration weirs, 
(vii) Copies of all other permit applications or waivers from federal state and 
county agencies. 

(3) If at any time prior to, during or after construction of a restoration weir the Department 
determines, or the owner or operator assumes, that native migratory fish are present, in a 
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qualifying stream, prior to construction, or abandonment of the artificial obstruction 
environmental restoration weir the person owning or operating the environmental restoration 
weir shall: 

(a) Obtain from the Department an approval determination of a fish passage plan that meets 
the requirements of ORS 509.585 and OAR 635-412 for the specific environmental 
restoration weir; or 

(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 
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(4) If the Department determines that native migratory fish are not present in a qualifying stream prior to 
the date of construction of environmental restoration weirs, the person owning or operating the 
environmental restoration shall: 

(a) Obtain from the Department an approval determining that the environmental restoration 
weir meets the requirements of OAR 635-412-0045 and ORS X.X; or 

(b) Obtain from the Department a fish passage waiver or exemption that meets the 
requirements of ORS 509.585 and OAR 635-412-0025. 

(5) A person owning or operating an environmental restoration weir is responsible for maintaining, 
monitoring, evaluating and documenting the effectiveness of, and reporting on, the habitat 
improvementenvironmental restoration weir. 

(6) Monitoring and reporting shall consist of:  
(a) fixed photo-point monitoring of the environmental restoration weir per the Oregon 

Watershed Enhancement Board (OWEB) Photo Point Monitoring Guidance (April 2021, as 
amended). Photo monitoring shall: 

(b) Be taken from established and consistent sites before construction and annually after 
installation during high and low water periods during high and low water periods each year for 
at least 10 years 

(c) Show the environmental restoration weir from both sides of the stream 
(d) Show upstream and downstream riparian habitat conditions 
(e) Be submitted for 10 years post construction on years 1,3,5, 7 and 10.Annual monitoring to 

document the health, presence or absence of native migratory fish 
(f) Daily flow rate measurements above and below the constructions to document that the structure 

is continuing to only delay or slow, but not prevent flows throughout the year. 
(g) All monitoring data shall be submitted to the Department fish passage task force for 10 years 

post-construction on years 1,3,5, 7 and 10. 
 

(e) All monitoring data and photo-graphs will be accompanied by latitude and longitude data 
coordinates denoting each of their locations. 

(6)(7) The Department may require third-party monitoring of environmental restoration weirs 
approved under 635-412-0045 as a condition of project implementation (4)(a). 

(a) The third party must be chosen through mutual agreement between the person engaging in 
the voluntary restoration project and the Department; 
(b) The person engaging in the voluntary restoration project may not unreasonably withhold 
consent for the third party to engage in monitoring; 
(c) The third-party monitoring may not result in a financial cost to the person engaging in the 
voluntary restoration project; and 
(d) The third party engaging in the monitoring must be covered by sufficient liability and 
casualty insurance. 
(d) Monitoring may include information on applicable habitat and stream metrics including 
temperature data, stream discharge measurements, habitat survey data, invertebrate sampling, 
riparian vegetation surveys, pool area measurements, floodplain area engagement, fish 
sampling, dissolved oxygen, wildlife responses, or other land responses associated with the 
restoration weirs. 

(7)(8) If, after construction of environmental restoration weirs, the Department determines 
that native migratory fish have returned to the qualifying stream, the Department may shall 
require the person engaging in the authorized voluntary restoration project to: 

(a) Provide fish passage that meets the requirements of OAR 635-412-0035: 
(A) Is economically practicable to the person engaging in the voluntary restoration 
project; and 
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(B) Can be constructed from locally available natural materials native to the floodplain 
(b) Provide mitigation that, as determined by the department, provides a net benefit to 
native migratory fish. Obtain from the Department a fish passage waiver that meets the 
requirements of OAR 635-412-0025 and 635-412-0040; or 
(c) Remove the environmental restoration weir to allow upstream fish movement. 

(8)(9) The Department shall, in coordination with the Water Resources Department, require 

Commented [JA14]: COPY EDIT: To be consistent with 
recommended change under Section (1)(b). 



the person the owner of the restoration weir to modify or remove the environmental 
restoration weirs if the environmental restoration weirs are found: 

(a) By the Water Resources Department to result in injury to an existing water right; or 
(b) By the State Department of Fish and Wildlife to be having a significant detrimental 
impact on native migratory fish. 
(b)(c) To have been modified beyond the original authorized design specifications as 
contained in the original application, and outlined herein. 

(9)(10) The State Department of Fish and Wildlife, in coordination with the 
Department of Transportation, may at any time require the person engaging in the 
authorized voluntary 
restoration project to modify environmental restoration weirs if the environmental restoration weirs are 
found to adversely impact transportation infrastructure or planned transportation infrastructure. 
(10)(11) Planting or removal of brush and trees from stream banks and riparian areas as part of 
an authorized voluntary project are not subject to riparian management requirements established 
under the Oregon Forest Practices Act. 

(a) Brush and trees removed in association with construction must be replanted with native 
deciduous woody riparian vegetation, and protected from ungulate and livestock 
damage. 

(b) Removal of native vegetation shall not be more than required to access the project site 
(c) Removal of brush or trees or vegetation in association with the project cannot be sold for 

economic gain. 
The ODF workload around fires has delayed coordinating prior to drafting these rules. We welcome 
thoughts on the current language, however, also anticipate this section changing after receiving input 
from ODF. 

 
Most of the of BMPs outlined below (#12-17) are derived from language issued with DSL permits. 
(11)(12) Construction of environmental restoration weirs must be done when the stream is dry, 
during the appropriate ODFW in-water work window, or by arrangement with ODFW. 
(12)(13) For streams with flowing water at the time of construction. Use of tThe following 
erosion and sediment prevention control methods must be used be implemented and photo-
documented to minimize soil movement and turbidity. 

(a) All exposed soils must be stabilized during and after construction to prevent erosion and 
turbidity. 

(b) To prevent erosion, use of compost berms, impervious materials, or other equally effective 
methods, must be used to protect soil stockpiled during rain events or when the stockpile 
site is not moved or reshaped for more than 48 hours. 

(c) Unless areas are frozen solid or under dry summer conditions, all construction access points 
through, and staging areas in, riparian and wetland areas must use removable pads or mats 
to prevent soil compaction. 

(d) At project completion, disturbed areas with soil exposed by construction activities must be 
stabilized by mulching and native vegetative plantings/seeding. Sterile grass may be used 
instead of native vegetation for temporary sediment control. If soils are to remain exposed 
more than seven days after completion of the work, they must be covered with erosion 
control pads, mats or similar erosion control devices until vegetative stabilization is 
installed. 

(e) Unless incorporated in the environmental restoration weir, dredged or other excavated 
material must be placed on upland areas having stable slopes and must be prevented from 
eroding back into waterways and wetlands. 
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(f) Erosion control measures must be inspected and maintained as necessary to ensure their 
continued effectiveness until soils become stabilized. 

(g) All erosion control structures must be removed when the project is complete, and soils are 
stabilized and vegetated. 

(13)(14) Unless otherwise approved based on site specific conditions, the work area must be 
isolated from flowing water during construction by using a coffer dam or similar temporary water 
management or work area isolation structures in accordance with the work area isolation plan in the 
application. All structures and materials used to isolate the work area must be removed immediately 
following construction and water flow returned to pre-construction conditions. 
(14)(15) Petroleum products, chemicals, wood treated with leachable preservatives or other 
deleterious waste materials must not enter the stream. Machinery and equipment staging, cleaning, 
maintenance, refueling, and fuel storage must be at least 150 feet from the channel to prevent 
contaminates from entering waters of the state. Refueling is to be confined to a designated area to 
prevent spillage into waters of this state. 
(15)(16) All No machinery will be operated within the stream channel m.  ust use vegetable-
based hydraulic fluids, be steam cleaned and inspected for leaks prior to each use, and be diapered 
to prevent leakage of fuels, oils, or other fluids within the stream channel. Any equipment found to 
be leaking fluids must be immediately removed from and kept out of the channel until repaired. 
(16)(17) The project must not redirect the channel or cause damage to property or structures on 
the project site as well as adjacent, nearby, upstream, or downstream of the project site. 
(17)(18) Environmental restoration weirs approved under OAR 635-412-0045 as required by 
ORS X.X, only provides approval under the authority administered by ODFW. It is the responsibility of 
the owner or operator to comply with all necessary and required local, county, state, and federal 
approvals and permits. This approval in no way authorizes take of any federally or state listed species 
and the assumed or documented presence of any listed species shall trigger consultation with the US 
Fish and Wildlife Service. 
(18)(19) The Department shall maintain a database of projects that apply for implementation 
under this program. 

(a) No later than December 31, 2027, the State Department of Fish and Wildlife shall submit a 
report, in the manner provided by ORS 192.245, to the interim committees of the Legislative 
Assembly related to environment and natural resources that provides information summarizing 
the extent to which voluntary projects have been commenced and completed under OAR 635- 
412-0045. 
(b) Monitoring reports and associated data and photographs will be publically available via 
the internet on the ODFW website within 3 months of submission. 
(b)(c) No later than September 15, 2032, the State Department of Fish and Wildlife shall 
submit a publically available report, in the manner provided by ORS 192.245, to the 
interim committees of the Legislative Assembly related to environment and natural 
resources on voluntary projects 
authorized under OAR 635-412-0045 the program established by the department pursuant to 
section 3 of this 2021 Act. The report shall include: 

(A) Assessments of the conditions of qualifying streams affected by authorized 
voluntary projects, which assess stream conditions prior to construction of 
environmental restoration weirs as well as after construction of environmental 
restoration weirs; projects will be evaluated on factors including: 

(i) Number and location of environmental restoration weirs. 
(ii) Photo monitoring of habitat conditions before and after the construction of 
the environmental restoration weir. 
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(iii) Professional opinion of change in habitat quality, water quantity/quality, fish 
distribution, health of NMF populations. 
(iv) Any habitat data voluntarily provided by landowner including temperature 
monitoring, stream characteristics, flow measurements, fish surveys, riparian 
vegetation, flood plain connectivity or other observations made in association 
with the construction of voluntary restoration weirs. 

(B) Recommendations, which may include recommendations for legislation, regarding 
potential amendment of section 3 (2) of this 2021 Act to allow the Department to 
authorize voluntary projects in which construction of environmental restoration weirs 
will commence on or after January 2, 2036. 

(c)(d) The Department will provide the Fish Passage Task Force with draft reports for 
comment prior to reporting to the Commission and Legislature. 



From: Robin Vora
To: NORDHOLM Katherine E * ODFW
Subject: Re: FW: Comment by Aug. 31 on draft rules for HB 2298;Pilot project for voluntary stream restoration weirs in Oregon’s closed basins
Date: Tuesday, August 24, 2021 9:41:03 AM

Katherine, thank you for the opportunity to comment.  Please accept this as public comment.
I see several problems with implementation of House Bill 2298, the authorization of voluntary environmental restoration 
weirs in Eastern Oregon’s closed basins.  All streams, especially in dry eastern Oregon are important, even if the flow is less 
than 1 cubic foot per second.  Many are more than dry gullies.  We need to maintain passage and interconnected ecosystems 
for fish and all other native aquatic species.  We need to maintain natural riparian vegetation and down woody material in 
streams.  Building dams 5-6 feet high to increase grass for cows does not replicate a beaver dam.  Beaver dams typically 
maintain fish passage and are not artificially raised or lowered for agricultural or ranching purposes.
Good independent study design, data collection, analyses and reporting would be essential to evaluate a pilot study.
Robin Vora
1679 NE Daphne Ct
Bend, OR 97701
541 598 4143
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From: Beschta, Robert Lee
To: NORDHOLM Katherine E * ODFW
Subject: Rule-making: HB 2289
Date: Sunday, August 22, 2021 4:28:47 PM

Katherine Nordholm
Oregon Department of Fisheries and Wildlife
Katherine.e.nordholm@odfw.oregon.gov
 
Dear Ms. Nordholm:
 
I would like to provide comments on HB 2289, a bill that has been recently signed by
Governor Brown.  This is the same bill that I had previously given testimony on when the
legislature was having hearings.  At that time, I was not supportive of constructing additional
instream structures in Oregon’s streams/rivers.  That is a position I still hold today. 
 
Here’s what Section 2 of HB 2298 indicates:
 

SECTION 2. The Legislative Assembly finds and declares that:
 
(1) Many small streams in eastern Oregon were historically inhabited by beaver
populations and strongly influenced by beavers’ unique ability to modify their physical
surroundings. Beaver dams had the effect of slowing the flow of water, allowing for
natural overflow onto surrounding ancient floodplains and providing many positive
benefits to stream ecosystems and to the hydrologic functioning of streams and adjacent
water tables.
 
(2) Due, in part, to the near eradication of the once prevalent beaver populations, many
stream systems have become severely degraded during the past century, developing
deeply eroded and incised stream channels that have lost connectivity with the natural
ancient floodplain. These changes to the stream systems have resulted in adverse
environmental and economic impacts.
 
(3) The public policy of the State of Oregon is to encourage and support a program for
voluntary stream restoration actions by landowners that can help restore both
environmental and economic health to eastern Oregon through the construction of
environmental restoration weirs, provided that the voluntary stream restoration actions
do not have significant adverse consequences for the environment or existing water rights.

 
I certainly agree with the statements in part  (1) & (2) of Section 2.  Eastern Oregon’s streams
were indeed “historically inhabited by beaver populations and strongly influenced” by them.
While the extensive trapping of beaver across Oregon historically may have contributed to
many stream systems becoming “severely degraded during the past century,” a more likely
cause is the loss of riparian vegetation along eastern Oregon streams due to intensive livestock
grazing over a period of many decades.
 
Given the acknowledged widespread loss of beavers from eastern Oregon streams, and the
important ecological benefits this keystone species could provide if their populations were to
be recovered, it seems that it would be most important to do whatever is necessary to get
beaver back in eastern Oregon stream systems.  The fact that beavers are NOT MENTIONED
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after parts (1) & (2) of Section 2 indicates that the proposed solution, i.e., in-channel weirs, is
unlikely to solve the concerns of an incised stream network.
 
Apparently, Oregon Department of Fisheries and Wildlife (ODFW) now has the unenviable
task of writing rules for the construction of in-channel weirs.  According to the ODFW
announcement of August 10, 2021:
 

“The rules are designed to permit the construction of environmental restoration weirs
in qualifying streams. Environmental restoration weirs cannot be built in streams with
healthy native migratory fish populations, and they can only be as large as necessary to
cause overbank flooding onto the ancient floodplain during ordinary high flow events.”

 
Simply defined, a weir  is a low dam built across a stream or river to raise the level of water
upstream.  By constructing such weirs in a stream, the longitudinal profile of stream at low
flow is changed from that of a relatively uniform and continuous slope to a stepped profile of
short steep drops (at the weir) with a slack-water environment immediately upstream.  Over-
time, the slack water section of the stream can fill with sediment.
 
A relatively recent study of the Donner and Blitzen River in Oregon (Salant et al. 2012)
identifies some of the “unintended consequences” of instream weirs built for restoration
purposes:
 

“Six years after installation, we found that the channel had a smaller proportion
of riffles and pools and less gravel substrate, combined with an increase in the
proportion of flat waters and consolidated clay on the bed surface. Both local
scour downstream from weirs and backwater effects upstream from weirs appear to
have caused the general flattening and fining of the channel.” 

 
Instream structures can be called anything you want, such as restoration weirs, flow detention
and control devices,  sediment trapping dams, flow dentition devices, etc., but in all cases they
are “fixed structures” in a dynamic environment.  And, to build one that is precise enough to
be “only as large to cause overbank flooding onto the ancient floodplain during ordinary high
flow events” is an incredibly difficult task.  It requires a full understanding of the hydraulics of
the constructed weir as well as definitive information on what constitutes “ordinary high flow
events.”  High flow events are highly variable from year-to-year and particularly difficult to
predict under conditions of a changing climate, such is now underway in the western US and
around the world. 
 
Most importantly, using an instream weir, or in-channel dam, to put water over the “ancient
floodplain” in a system where streams have become “deeply eroded and incised” indicates
that by necessity any constructed restoration weirs will be relatively large instream structures
with a major vertical dimension.  In essence, such structures represent small in-channel dams
that will effectively trap sediment and will greatly retard the upstream/downstream movement
of fish species, both resident and anadromous fish, as well as other aquatic organisms. 
 
I’m aghast that the instream structures being proposed under HB 2298 will apparently be
allowed in all the following basins: 
 

1712001 Harney-Malheur Lakes    
1712002 Silvies

https://www.sciencedirect.com/topics/earth-and-planetary-sciences/riffle
https://www.sciencedirect.com/topics/engineering/consolidated-clay
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1712003 Donner and Blitzen
1712004 Silver
1712005 Summer Lake
1712006 Lake Abert
1712007 Warner Lakes
1712008 Guano
1712009 Alvord Lake
 

Because “restoration weirs” are arguably a “new” approach to manipulating a stream and its
channel (a google scholar search provided little information about such structures) how can
such a large number of basins be allowed to experience the impacts of their implementation? 
If any of these structures are to be built, they should be done so in a limited fashion, i.e., in 
one drainage. And, only after any benefits, and adverse consequences, of such structures have
been thoroughly evaluated should any additional weirs be considered in other basins. 
 
Nowhere mentioned in HB 2289 is the appropriate livestock management indicated for
riparian areas adjacent to where in-stream weirs are to be constructed.  For at least a decade
after construction, I would strongly recommend that decreased livestock use, riparian fencing,
or complete livestock removal be required in riparian areas adjacent to weirs.  Doing so would
help prevent the likelihood of accelerated floodplain erosion during high flow events.  Many
years ago, I did a literature search regarding the effectiveness of “check dams” that had been
employed in many streams across the western US.  For all practical purposes, these “check
dams” could well be called “restoration weirs” under the current legislation.  The long and
short of my review was the following:
 

(1) “Check dams” remained in place and “functional” for many years in streams where
livestock grazing was removed/reduced from riparian areas.
 
(2)  “Check dams” almost always failed, with streams typically eroding away around the
ends of these dams, in areas where livestock use of riparian areas continued unabated.

 
In conclusion, I would strongly suggest that additional instream structures are not needed in
eastern Oregon streams and will result in another layer of long-term ecosystem degradation. 
Thus, any rules that limit the size of such structures, their frequency, and spatial extent are of
utmost importance.  Meanwhile, of even greater importance is creating suitable conditions that
allow for the widespread recovery of beaver populations that HB 2289 explicitly recognizes as
having been decimated.  Only then will Oregonians begin to achieve a real “restoration” of
their streams and rivers. 
 
Sincerely,
 
Robert L. Beschta, PhD
Professor Emeritus
Forest Ecosystems and Society
Oregon State University*
Corvallis, OR 97331
Email:  robert.beschta@oregonstate.edu
---------------------------
* The campus of Oregon State University in Corvallis, Oregon, is located within the traditional homelands of

the Mary’s River, or Ampinefu, Band of Kalapuya.  Following the Willamette Valley Treaty of 1855,
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Kalapuya people were forcibly removed to reservations in Western Oregon.  Today, their living
descendants are part of the Confederated Tribes of Grand Ronde Community of Oregon and the
Confederated Tribes of the Siletz Indians.
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August 30, 2021 
 
Katherine Nordholm 
Fish Screens and Passage Coordinator  
Oregon Department of Fish & Wildlife  
4034 Fairview Industrial Dr. SE 
Salem, OR 97302 
 
Silvies Valley Ranch spent nearly a decade supporting passage of HB 2298, a bill to accelerate the 
restoration of degraded and eroded streams on private lands in Eastern Oregon’s arid basins. Water 
policy experts have noted the challenge of motivating private land restoration without government 
funding or intervention.1 HB 2298 aims to find a more streamlined process with clear statutory 
limitations and definitions so that restoration happens more seamlessly in a manner with no risk to 
fisheries. Every regulatory hurdle means continued erosion and degradation on these streams and we 
encourage the Oregon Department of Fish & Wildlife (“Department”) to craft rules that reflect the plain 
language and intent of HB 2298, and will facilitate more restoration work by landowners like Silvies 
Valley Ranch.  
 
Generally, HB 2298 removes the requirement for a general permit from Department of State Lands 
(“DSL”) and creates a limited restoration program within the Department. HB 2298 directs the 
Department to authorize these projects, but not direction to create an entire new regulatory regime. 
Where projects meet the statutory definition on qualified streams, projects should be easy for the 
Department to authorize and individuals to complete. The Legislature was clear in its intent to 
incentivize restoration of degraded streams in closed basins by reducing costs and regulatory barriers 
and the challenges in implementing restoration under “current” law (the law before passage of HB 
2298). HB 2298 creates, by definition, limitations on these projects and therefore protects these 
meadows, water quality, and potential fish habitat as landowners undertake these projects. The bill 
passed nearly unanimously, and the legislative record is replete with floor speeches and committee 
discussion indicating the need to change current approaches. The draft rules should reflect that intent. 
 
Below are specific changes we recommend for the existing draft rules, and we encourage the 
Department and the Fish & Wildlife Commission to avoid replicating existing DSL or other agency rules 
and statutes that serve as barriers to private land restoration on small, ephemeral streams in closed 
basins. To otherwise re-codify existing requirements is not only counter to the policy goals of HB 2298, 
but the clear intent of the legislature. Further, extensive application and notification processes will run 
counter to the policy goals: motivating the slowing of water to eliminate invasive species (sage and 
juniper) in these meadows, restore fire breaks, and return habitat for fish, birds, and mammals that 
thrived prior to the degradation of these small, intermittent streams.  
 
We offer the following comments in response to the current proposed  
DRAFT OAR 635-412-0045:    
 

                                                        
1 See Martin Doyle, The Source: How Rivers Made America and American Remade Its Rivers 298 (2018) 
 



Subsection (1)(b)(e) – As stated in our legislative testimony and public testimony to the Fish Passage 
Rules Revision Sub-Committee on June 27, 2021, we understand the need for clarity that only natural 
materials (earth, wood, rock, dirt) will be used in these projects and we support the clarification. 
 
Subsection (2)(e) 
 We appreciate the Department revising the original draft to reflect the statutory language for 
impacts to transportation infrastructure. 
 
Subsection (2)(f): 
 HB 2298 contemplates a simple process for authorization from the Department that is distinct 
from the existing permitting requirements that challenge private landowners in undertaking restoration. 
Generally, we ask that you consider a word or page limit for submissions so that lay people can notify 
the Department of eligibility with simple descriptions to obtain authorization (and subsequent 
monitoring). The bill creates the photo monitoring requirement so that the Department has oversight of 
projects without creating risk or uncertainty for the individual engaging in a project. Application 
requirements that either replicate existing permits under the DSL process or create a new onerous 
application are counter to the clear legislative intent, and will undermine the policy goals of the bill. 
Further, the narrow statutory definitions of streams as well as requirements for structures eliminate the 
need for a burdensome application process. 

(iii): Delete or change to accommodate a common understanding and straight-forward 
requirements for landowners. Very few of the farmers or ranchers in these basins will be inclined to 
undertake a simple project for moving local materials without a clear understanding of the definition of 
a “riparian management and land use plan.” These requirements will only obfuscate the application of 
the program for landowners seeking to make habitat improvements through use of environmental 
restoration weirs.  

(iv): The structures contemplated under HB 2298 are simple structures of earth, rock, wood or dirt 
(See (1)(b)(e)). Requiring detailed plans showing elevations and dimensions of the structures is 
expensive and again, overly burdensome. Instead, the Department should consider simple notification 
of certification (with pictures) of the height to the ancient flood plain. Moving local material and keeping 
it consistent with the height of the bank or channel, with allowance for water to pass during “ordinary 
period of high flow,” should not require a detailed plan of the structure prior to authorization.   
 
Subsection (5) 
 This section adds requirements that are beyond the statutory authorization in HB 2298. HB 2298 
allows for photo monitoring, a legislatively negotiated process to avoid deterring landowners from 
participating (See Sections 3(6) and 3(9) of HB 2298). The Department may not implement new 
requirements not authorized by the legislature, particularly when the clear directive for monitoring and 
reporting is to be done through the agreed-upon photo monitoring process or third party monitoring in 
Section 3(9). Beyond the photo monitoring (addressed in Subsection (6) of the draft rule), nothing in the 
statute allows or directs the Department to require an individual to evaluate or report on habitat 
improvement. Therefore, Subsection (5) should mirror the statute’s monitoring and reporting 
mechanisms and therefore read:  

 
A person owning or operating an environmental restoration weir is responsible for 
maintaining, and providing photo monitoring of, monitoring, evaluating the effectiveness of, 
and reporting on, the habitat improvement.  
 

 



 
Subsection 7(d) 
 The text of HB 2298 allows for a mutually-agreed upon third party monitor. Given that 
requirement, we believe that Subsection (7)(d) is unnecessary and should be deleted so that the 
Department and individual undertaking the voluntary restoration project can agree upon the details and 
parameters for monitoring and reporting requirements.  
 
Subsection (8)(b) & (c) 
 The legislature specifically omitted the fish passage requirements of ORS 509.585 from HB 2298 
Section 2(5)). Where native migratory fish are present, then ORS 509.585 applies (see HB 2298, Section 
2(4)). However, the statutory fish passage requirements are specifically omitted from the next 
subsection (See HB 2298 Section 2(5)). On its face, the Department may not add what the legislature 
intentionally omitted. The purpose of this structure was to distinguish the requirements for times when 
fish are present and when they have only returned after a project was completed. Re-inserting ODFW 
fish passage requirements for projects after fish return is counter to basic statutory construction and 
clearly outside the legislative intent, which is to allow a simple, process for modifying the environmental 
restoration weir (and avoids punishing individuals undertaking projects by requiring expensive 
enhancements for the fish habitat they paid to create). Sections 8(b) & (c) of the Draft rules should be 
deleted, and at most, be replaced with simple language stating that if fish return, the structure has to be 
modified by moving material, notching out the structure or creating a simple channel around the 
structure. The Department is not authorized to require fish passage where the legislature has not 
directed it to and explicitly omitted that requirement. 
 
Subsection (11) 
We understand the current limitations on feedback from Oregon Department of Forestry and that this 
Subsection may change. Still, this language may be unnecessary or confusing for some project 
managers/landowners: 
 (11)(a) One purpose of HB 2298 is to remove upland species that now reside within the ancient 
flood plain of the existing meadows. This section could be confusing, considering sage and juniper are 
native to the basin, but often invasive within the original floodplain. Further, reclaiming wet meadows 
should not preclude a private landowner from putting the land to beneficial use (so long as no water is 
misused according to Oregon Water Resources statutes and rules and all other land-use laws are 
observed). Finally, the Department is adding a requirement not included by the legislature, specifically 
to plant vegetation. Consider deleting or revising the rule to be a permissive rather than mandatory:  
  

11(d): The person engaging in the voluntary restoration should prioritize replanting of 
native vegetation, with the exception of typical crops used within the basin (i.e., alfalfa). 
Any use of water for new vegetation must be consistent with Oregon Water Resources 
statutes and rules. 

 
11(d) This is an unnecessary restriction. There is no policy or legal justification for restricting the 
disposal of materials on the project site.  

 
Subsections (12), (13), (14), (15), (16) (17), and (18) 
These subsections again largely circumvent the structure of HB 2298 which is to allow authorization by 
ODFW, but not create complex permitting, approval, or oversight processes. The language in Subsection 
(12) lacks clear direction for lay-people in ascertaining the “in-water work window” or the concern of 
“arrangement with ODFW.”  



 
Moreover, deriving the full compliance with DSL permitting requirements by transposing the 
management practices, as in Section 13, is overly burdensome and counter to the plain language of HB 
2298, which exempts these narrow projects from a DSL general permit. While management practices to 
protect water quality and erosion are important, the substance of these requirements will, on its face, 
deter project initiation through overly prescriptive methods (which are to be ameliorated through the 
photo or third party monitoring authorized under HB 2298). Once again, the legislative intent of allowing 
a cost-effective method of restoring degraded and eroded streams is eviscerated by the costly 
management practices which are likely unnecessary for simple, primitive changes to the channel on low-
flow streams; and more critically, are not authorized by HB 2298. 
 
Given the narrow scope of eligible streams in HB 2298 and clear definitions for structures, which reduce 
the risks contemplated by the current removal-fill statutes, consider a simpler approach to Subsections 
(12) through (18): 
   

(12) Construction of environmental restoration weirs should be done when the stream is 
dry.  
(13) For streams with flowing water at the time of construction. The person engaging in 
the voluntary restoration project shall use best efforts to prevent erosion and minimize 
soil movement and turbidity including: following erosion and sediment prevention 
control methods must be used to minimize soil movement and turbidity. 

(a)All exposed soils must be Stabilizing exposed soils ed during and after 
construction to prevent erosion and turbidity. 
(b)To Preventing erosion, use of compost berms, impervious materials, or other 
equally effective methods, must be used to protect of soil stockpiled during rain 
events or when the stockpile site is not moved or reshaped for more than 48 
hours. 
(c) Unless areas are frozen solid or under dry summer conditions, all construction 
access points through, and staging areas in, riparian and wetland areas must 
use removable pads or mats to Prevent soil compaction in riparian and wetland 
areas, excluding the soil or materials used in the environmental restoration 
weir. 
(d)At project completion, Ensure disturbed areas with soil exposed by 
construction activities must be are stabilized by mulching and native vegetative 
plantings/seeding. Sterile grass may be used instead of native vegetation for 
temporary sediment control. If soils are to remain exposed more than seven days 
after completion of the work, they must be covered with erosion control pads, 
mats or similar erosion control devices until vegetative stabilization is installed. 
(e) Unless incorporated in the environmental restoration weir, dredged or other 
excavated material must be placed on upland areas having stable slopes and 
must be prevented from eroding back into waterways and wetlands. 
(f) Erosion control measures may be inspected by the Department through 
photo monitoring or third party monitoring.  must be inspected and maintained 
as necessary to ensure their continued effectiveness until soils become stabilized. 
(g)All erosion control structures must be removed when the project is complete, 
and soils are stabilized and vegetated. 

(14) Unless otherwise approved based on site specific conditions, the work area must be 
isolated from flowing water during construction. by using a coffer dam or similar 



temporary water management or work area isolation structures in accordance with the 
work area isolation plan in the application. All structures and materials used to isolate 
the work area must be removed immediately following construction and water flow 
returned to pre-construction conditions. 
(15) Petroleum products, chemicals, wood treated with leachable preservatives or other 
deleterious waste materials must not enter the stream. Machinery and equipment 
staging, cleaning, maintenance, refueling, and fuel storage must be at least 150 feet 
from the channel to prevent contaminates from entering waters of the state. Refueling is 
to be confined to a designated area to prevent spillage into waters of this state. 
(16) All machinery operated within the stream channel must use vegetable-based 
hydraulic fluids, be steam cleaned and inspected for leaks prior to each use, and be 
diapered to be in good working order and prevent leakage of fuels, oils, or other fluids 
within the stream channel. Any equipment found to be leaking fluids must be 
immediately removed from and kept out of the channel until repaired. 
(17) The project must not redirect the channel outside the ancient floodplain or cause 
damage to property or structures (excluding property or structures of the individual 
engaging in the voluntary restoration project) on the project site as well as adjacent, 
nearby, upstream, or downstream of the project site. 
(18) Environmental restoration weirs approved under OAR 635-412-0045 as required by 
ORS X.X, only provides approval under the authority administered by ODFW. It is the 
responsibility of the owner or operator to comply with all necessary and required local, 
county, state, and federal approvals and permits. This approval in no way authorizes 
take of any federally or state listed species. 

 
We hope you and your colleagues at the Department of Fish and Wildlife will revise the draft rules 
accordingly, and review through the lens of the plain language of HB 2298, the legislative record, and 
the perspective of the individuals seeking to undertake this important restoration work throughout 
Eastern Oregon’s closed basins.  
 
 
 
Respectfully, 
 
/s/ 
 
Scott Campbell, DVM 
Silvies Valley Ranch 
40000 East Cowboy Lane 
Seneca, OR 97873 
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